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On March 9, 2001, the Cal-
ifornia Court of Appeal
added to the growing

body of precedent on the validity
of franchise agreement arbitral
forum selection clauses. In Bolter
v. Superior Court,1 Division Three
of California’s Fourth Appellate
District declared the arbitral
forum selection clause at issue
unconscionable, and therefore
unenforceable under California
law. Three months later, the Cali-
fornia Supreme Court denied the
Petition for Review and Request
for Depublication.2 Franchisors
should be concerned, and fran-
chisees hopeful, that Bolter’s
unconscionability analysis will
subject to attack not only forum
selection clauses but also many
other common franchise agree-
ment provisions. This article
addresses whether Bolter runs
afoul of the Federal Arbitration
Act (FAA),3 a question that, at
least in California, remains to be answered.

The Facts of the Case
The three Bolter plaintiffs, franchisees of the Chem-Dry
carpet cleaning system, sued their franchisor, Harris
Research, Inc., in California state court alleging breach of
their franchise agreements and the covenant of good faith
and fair dealing. The franchisor employed the not uncom-
mon practice of revising its franchise agreements on renew-
al. Modifications from earlier versions of the contract
included requiring franchisees to surrender their customer
lists and clients’ telephone numbers to the franchisor upon
termination of their franchise agreements, requiring fran-
chisees to give the franchisor copies of their income tax
returns upon request, and maintaining “strict advertising
restrictions.” The court made a point that these changes
were not uniform among Chem-Dry franchisees;4 the plain-
tiffs maintained that these modifications showed a pattern of
overreaching by the franchisor.

When the franchisees first joined the Chem-Dry system in
the early 1980s, and during the period when the alleged

wrongful conduct began, their franchise agreements speci-
fied that disputes would be resolved in California.5 As a
result of the changes on renewal, when the litigation began,
the franchise agreements required arbitration of all disputes
in Utah, governed by Utah law.6

Rather than respond to the lawsuit by petitioning to com-
pel arbitration,7 the franchisor filed a demand for arbitration
with the American Arbitration Association (AAA) in Utah
requesting Salt Lake City as the hearing locale. Soon there-
after, the franchisor removed the franchisees’ lawsuit to fed-
eral court, where the court issued an Order to Show Cause
for one of the plaintiffs8 to demonstrate why her claim
should not be severed and dismissed without prejudice to its
refiling with the AAA in Salt Lake City. The franchisees
countered by filing a voluntary dismissal of their action
under Rule 41(a) of the Federal Rules of Civil Procedure.9

Meanwhile, in the Utah arbitration proceeding initiated by
the franchisor, the franchisees objected to Salt Lake City as
the venue.10 That issue was briefed and argued before a hear-
ing officer of the AAA and later before the arbitrators.11

While that was happening, the plaintiffs filed a second com-
plaint in California state court, this time adding a nondiverse
party to prevent another removal to federal court.12 Next, the
AAA overruled the franchisees’ objection to venue in Utah
and ordered the arbitration to go forward there. The fran-
chisees then asked the California court to stay the arbitration.
Instead, the California trial court confirmed the Utah arbitra-
tion ruling.13 However, the plaintiffs then obtained an alterna-
tive writ of mandate from the appellate court ordering the trial
judge to make an independent determination on arbitrability
before proceeding further. The trial court thereupon vacated
its earlier order and ordered arbitration in Utah after a “hear-
ing” based on the various papers filed in connection with the
franchisor’s petition to compel arbitration in Utah and/or to
confirm the decision on venue. In its findings of fact and con-
clusions of law, the trial court held that the franchise agree-
ment’s arbitration requirements, even if adhesive, were not
unconscionable and did not impose an unreasonable burden
on the franchisees. The franchisees then sought, and ultimate-
ly received by way of the Bolter decision, a writ of mandate
compelling the trial court to vacate its order to the extent that
it required arbitration in Utah rather than California.14 

At the outset of its opinion, the appellate court noted that
both the franchisees and the franchisor argued at length
about whether the FAA preempted the California statute pro-
hibiting venue out of California in franchise agreement dis-
putes.15 Acknowledging that the issue is unsettled, the court
nonetheless chose not to address it: “While we recognize the
preemption issue has not been resolved in California, we
find the answer to this case lays in general contract law prin-
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ciples.”16 Because § 2 of the FAA requires enforcement of a
written arbitration agreement satisfying the interstate com-
merce requirement “save upon such grounds as exist at law
or in equity for the revocation of any contract,” a court can
consider state statutes and judicial decisions concerning the
validity of, and defenses to the enforcement of, contracts
generally when deciding whether to enforce an arbitration
clause.17 The extent of that consideration, however, has gen-
erated considerable litigation and debate.18 In Bolter, the
court held that under California law the franchise agreements
at issue were contracts of adhesion and that the circum-
stances of the parties were such that to require the “Mom and
Pop” franchisees to travel to Utah to have their claims heard
would be unconscionable. The court reformed the contract to
delete the forum selection clause while leaving the balance of
the arbitration provision intact, thereby requiring arbitration
but in California.

In order to determine whether the FAA preempts Bolter’s
unconscionability analysis, it is necessary to review Califor-
nia statutory and common law on adhesion contracts and
unconscionability. Before doing so, however, it is important
to note that the Bolter result likely would have been avoided
if Harris had filed in the federal district court in Salt Lake
City a 9 U.S.C. § 4 petition to compel arbitration. Under § 4,
a federal court having diversity jurisdiction has the power in
an independent action to order parties to arbitrate in the dis-
trict in which it sits in
accordance with their
agreement. The court also
has the power to enjoin
prosecution of a lawsuit 
in order to effectuate 
the judgment compelling
arbitration. Here, there
would have been diversity
jurisdiction because the
franchisor-petitioner was
a Utah corporation, the
franchisee-respondents were citizens of California, the
amount in controversy was in excess of $75,000, and by
agreeing to arbitrate in Utah, the franchisees had consented
to venue and personal jurisdiction there, at least in litigation
related to the arbitration.19 Particularly significant is that in
federal court, unconscionability attacks on franchise agree-
ment arbitration clauses, including those based on the desig-
nation of the arbitral forum, typically fail.20

Franchise Agreements as Adhesion Contracts
California courts have described a contract of adhesion21 as
“a standardized contract, which, imposed and drafted by the
party of superior bargaining strength, relegates to the sub-
scribing party only the opportunity to adhere to the contract
or reject it.”22 Earlier California cases concerning adhesion
contracts turned principally on issues of contract interpreta-
tion23 or contracts affecting the public interest or necessity.24

While some other jurisdictions have not viewed franchise
agreements as inherently adhesive,25 California courts have

found to be contracts of adhesion those franchise agreements
that they analyzed for that purpose.26

A key question in any adhesion case is whether the weak-
er party was in a position to reject the contract and take its
business elsewhere or to negotiate away or modify supposed-
ly unacceptable terms. The Bolter plaintiffs complained that
they were “all suffering from severe financial hardships,”
making out of state arbitration unduly burdensome. The
court, emphasizing that the franchise agreements were
signed upon renewal, found that the franchisees could not
reasonably have walked away from businesses that they had
taken many years to establish. The court said: “Only a person
contemplating whether to purchase a franchise for the first
time would have been in the position to reject Harris’s ‘take
it or leave it’ attitude.”27 In fact, not renewing the franchise
agreements may have been a viable option for the fran-
chisees since, under California law, they would have been
free to engage in the carpet cleaning business after their
Chem-Dry contracts expired.28 While they would have aban-
doned any goodwill associated with the franchisor’s name
and marks, and lost access to the franchisor’s proprietary
cleaning method, by not renewing their franchise agree-
ments, the franchisees would have escaped the future effects
of the contractual provisions they challenged.29

Many established franchisors have evolved their contract
terms over a long period and are usually reluctant to negoti-

ate or alter them except 
in extraordinary circum-
stances. In California, 
the state’s burdensome
statutes30 and regulations31

dissuade franchisors from
entertaining changes to
their franchise agreements
proposed by prospective or
existing franchisees. Nev-
ertheless, if the franchisor
offers agreements on a

take-it-or-leave-it basis and also has superior bargaining
strength over its prospective franchisees, California courts
probably will label the franchise agreements contracts of
adhesion. The danger is that that finding is the first step
toward invalidating the agreements, or some of their terms,
on the ground of unconscionability.32

Unconscionability 
A 1979 California statute extended the doctrine of uncon-
scionability to all contracts.33 The principle of refusing to
enforce contracts found to be unconscionable preceded the
doctrine’s codification, although often under different
guises.34 In the leading California case on contract uncon-
scionability35 involving an arbitration clause, Graham v. Scis-
sor-Tail, Inc.,36 the California Supreme Court held that “. . . a
contract of adhesion is fully enforceable according to its
terms [citations omitted] unless certain other factors are pres-
ent which, under established legal rules—legislative or judi-
cial—operate to render it otherwise.”37 The court explained:

California courts have found 
[franchise agreements] to be 

contracts of adhesion.
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any man of common sense,” “so extreme as to appear uncon-
scionable according to the mores and business practices of
the time and place,” “gross,” and “overly harsh” should be
used.48 Unfortunately, these terms may be no less amorphous
to those attempting to draft enforceable franchise agree-
ments, and to those who must pass on their enforceability,
although any of these alternatives clearly sets a higher thresh-
old than mere unreasonableness. Although Scissor-Tail and A
& M Produce phrased their unconscionability tests somewhat
differently, the results should be the same.49 Under A & M
Produce, the elements of procedural and substantive uncon-
scionability need not be present to the same degree: “[T]he
more substantively oppressive the contract term, the less evi-
dence of procedural unconscionability is required to come to
the conclusion that the term is unenforceable, and vice
versa.”50 That means that the more pressure there is for the
weaker party to enter into the agreement, the lower the
required showing of severity; the more voluntary the transac-
tion, the test of harshness will be more stringent.

It is not uncommon for contracting parties to have unequal
bargaining strength and for one party to impose conditions of
its choosing on the other. However, especially with contracts
that do not involve consumers, courts usually leave the parties
to make their own deal without interfering in the transaction,
even when the final contract terms ultimately prove to be
overly arduous for one of the parties.51 Even when dealing

with a contract of adhesion,
courts have found that it is
not unconscionable for the
parties to allocate unequally
the risks inherent in the
agreement.52 With arbitra-
tion clauses, even in cases
of employment agreements
that courts tend to examine
more strictly,53 if the clause
applies equally to the par-
ties and does not give the

stronger party the right to avoid arbitration while forcing it on
the weaker party, or provide the more powerful party with
preferences or remedies not afforded the weaker party, Cali-
fornia courts have generally upheld the provisions as meeting
the Scissor-Tail standard of “minimum levels of integrity.”54

At least one California court has said that an examination of
an arbitration clause for unconscionability should be limited
to whether the clause provides the required “minimum levels
of integrity” for the arbitration process, an examination far
short of the extensive unconscionability review often per-
formed on other contract terms.55

Both under the California statute applying the uncon-
scionability doctrine to all contracts,56 and under the judicial
tests for unconscionability, the complained-of provisions are
tested as of the date the parties executed the contract at issue. 57

Moreover, a court should always start with the presumption
that the contract is fair and regular.58 In order to make the
required determination, the court then must give the parties a
reasonable opportunity to present evidence of the contract’s

Generally speaking, there are two judicially imposed limitations on
the enforcement of adhesion contracts or provisions thereof. The
first is that such a contract or provision which does not fall within
the reasonable expectations of the weaker or “adhering” party will
not be enforced against him. [Citations omitted.] The second—a
principle of equity applicable to all contracts generally—is that a
contract or provision, even if consistent with the reasonable expec-
tations of the parties, will be denied enforcement if, considered in
its context, it is unduly oppressive or unconscionable.38

Ultimately, Scissor-Tail held that the contractual designa-
tion of the union to which the defendant belonged as the
arbitrator of any dispute under the contract deprived the
plaintiff “of any realistic and fair opportunity to prevail in a
dispute.” Because that provision denied the plaintiff “mini-
mum levels of integrity” in the arbitration process, the Cali-
fornia Supreme Court declared the contract both adhesive
and unconscionable and refused to enforce the arbitration
clause in its entirety.39 While acknowledging that the parties
to an arbitration agreement may select an arbitrator who “can
be expected to adopt something other than a ‘neutral’ stance
in determining disputes,”40 the court concluded that imposi-
tion of a biased arbitrator via an adhesion contract “must be
scrutinized with particular care to insure that the party of
lesser bargaining power, in agreeing thereto, is not left in a
position depriving him of any realistic and fair opportunity in
a dispute under its terms.”41

The year after Scissor-Tail, a California Court of Appeal
decided A & M Produce
Co. v. FMC Corpora-
tion,42 and defined uncon-
scionability as consisting
of two elements: “proce-
dural” and “substan-
tive.”43 The procedural
element involves the
manner in which the
agreement came about,
while the substantive ele-
ment concerns the degree
of oppression that the challenged contract terms impose. In
analyzing the procedural element, California courts examine
the degree to which the complaining party was compelled to
enter the agreement—whether it was an adhesion contract,
whether there was an opportunity to negotiate the terms of
the agreement,44 and the weaker party’s surprise at the exis-
tence of the complained-of terms, such as where the terms
are buried in a lengthy, not reader-friendly, form.45 California
courts also describe the latter consideration as a matter of the
“reasonable expectation of the parties.”46

A & M Produce’s substantive element involves the harsh-
ness of the contract terms. Judicial attempts to define how to
determine the degree of severity needed to satisfy this stan-
dard have contributed to uncertainty. In A & M Produce the
test was defined as one of mere “reasonability.” However, a
later case discussing A & M Produce declared that “[s]uch an
amorphous standard is far too subjective to provide adequate
guidance.”47 Rather, this court believed, higher standards
such as “shock the conscience,” “confound the judgment of

[T]he more pressure there is for 
the weaker party to enter into the
agreement, the lower the required

showing of severity.
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“commercial setting, purpose, and effect.”59 In Bolter, the stan-
dard of review was whether substantial evidence supported the
trial court’s factual determinations.60 The Bolter trial court con-
cluded that the forum selection clause was not unconscionable
and did not impose an unreasonable burden on the plaintiffs,61

but the appellate court brushed aside those findings.62 

Did the Bolter Court Improperly Try to Avoid the
Preemptive Effect of the FAA?
The Bolter court may have decided to rely on the uncon-
scionability doctrine, in order to avoid holding that the FAA
preempted § 20040.5 of the California Franchise Relations
Act (CFRA).63 Federal courts addressing this issue under
similar circumstances have concluded that the FAA preempts
statutes, regulations, and judicial decisions invalidating
forum selection provisions in arbitration agreements.64 As
the United States Supreme Court observed in Southland
Corp. v. Keating: “In enacting § 2 of the FAA Congress
declared a national policy favoring arbitration and withdrew
the power of the states to require a judicial forum for the res-
olution of claims which the contracting parties agreed to
resolve by arbitration. . . . Congress has thus mandated the
enforcement of arbitration agreements.”65

The only limitations on enforceability under FAA § 2 are
that the transaction be in
interstate commerce and
that the arbitration agree-
ment can be revoked on
such “grounds as exist at
law or equity for the revo-
cation of any contract.”
Chief Justice Burger wrote
for the Southland majority
that “[w]e see nothing in
the Act indicating that the
broad principle of enforce-
ability is subject to any additional limitations under state
law.”66 In Southland, the Court held that § 31512 of the Cal-
ifornia Franchise Investment Law (CFIL)67 was “not a
ground that exists at law or in equity ‘for the revocation of
any contract’ but merely a ground that exists for the revoca-
tion of arbitration provisions in contracts subject to the Cali-
fornia Franchise Investment Law.”68 Consequently, the
Court ruled that the FAA preempted § 31512: “In creating a
substantive rule applicable in state as well as federal courts
[footnote omitted], Congress intended to foreclose state leg-
islative attempts to undercut the enforceability of arbitration
agreements.”69

In Doctor’s Associates, Inc. v. Hamilton,70 the Second Cir-
cuit held that the FAA preempted the New Jersey Supreme
Court’s decision in Kubis & Perszyk Assocs. v. Sun Microsys-
tems,71 which voided on public policy grounds a judicial
forum selection clause requiring litigation outside New Jer-
sey. Deciding that Kubis did not satisfy § 2 of the FAA as a
“ground . . . at law or equity for the revocation of any con-
tract,” the Hamilton court relied on the explanation of the
FAA § 2 “savings” clause found in Perry v. Thomas:72 “[S]tate

law, whether of legislative or judicial origin, is applicable if
that law arose to govern issues concerning the validity, revoca-
bility, and enforceability of contracts generally.”73 As Judge
Meskill wrote for the unanimous Hamilton panel, 

Kubis did not establish a “generally applicable” contract defense
that applies to “any” contract; it invalidated a franchise agreement’s
forum selection clause under the New Jersey Franchise Practices
Act because it required the franchisee to sue in another jurisdiction.
The Kubis decision applies to one sort of contract provision (forum
selection) in only one type of contract (a franchise agreement).
Therefore, to the extent that Kubis can be read to invalidate arbitral
forum selection clauses in franchise agreements, it is preempted by
the FAA.74

In KKW Enterprises, Inc. v. Gloria Jean’s Gourmet Cof-
fees Franchising Corp.,75 the First Circuit held that a forum
selection clause was an essential term of the agreement to
arbitrate and had to be enforced under the FAA and the dic-
tates of Volt Information, Inc. v. Board of Trustees of Leland
Stanford Junior Univ.76 Based on Hamilton, KKW, and Unit-
ed States Supreme Court FAA jurisprudence starting with
Southland, there is little doubt that the FAA preempts the
antiforum selection provision of the CFRA.

There is no question that unconscionability is a recognized
state contract law defense under § 2 FAA.77 In Doctor’s Associ-

ates, Inc. v. Casarotto,78 the
Supreme Court held that
the FAA preempted a
Montana statute that con-
ditioned enforceability of
arbitration agreements on
the appearance of a spe-
cial notice on the first
page of the agreement.
The Court acknowledged
that under § 2 of the FAA
“generally applicable con-

tract defenses, such as fraud, duress, or unconscionability,
may be applied to invalidate arbitration agreements without
contravening § 2,”79 but concluded that the FAA preempted
the Montana statute because it “places arbitration agreements
in a class apart from ‘any contract,’ and singularly limits
their validity.”80

The dispositive question about Bolter is whether its appli-
cation of the doctrine of unconscionability, like the statutes at
issue in Casarotto and KKW, and the judge-made public poli-
cy that Hamilton rejected, targeted “one sort of contract pro-
vision, forum selection clauses, in only one type of contract,
franchise agreements.” In answering this question, a court
should be guided by these principles from Perry v. Thomas:81

We note, however, the choice-of-law issue that arises when defens-
es such as . . . unconscionability arguments are asserted. In
instances such as these, the text of § 2 provides the touchstone for
choosing between state-law principles and the principles of federal
common law envisioned by the passage of that statute: An agree-
ment to arbitrate is valid, irrevocable, and enforceable, as a matter
of federal law, see Moses H. Cone Memorial Hospital v. Mercury
Construction Corp., 460 U.S. 1, 24 (1983) “save upon such grounds
as exist at law or in equity for the revocation of any contract.” 9

The dispositive question is 
whether Bolter's application of 
unconscionability . . . targeted 

"one sort of contract provision . . . 
in one type of contract."



compel arbitration in their own jurisdictions and state courts
are loath to force their citizens to go before a foreign sover-
eign to arbitrate their disputes. This view, of course, has been
severely undermined by later cases, including several from
the U.S. Supreme Court, and is no longer an accurate state-
ment of the law. In Bos Material Handling, Inc. v. Crown
Controls Corp.,86 the Court said that the party seeking to
avoid out of state arbitration was entitled to a hearing to
determine whether the contract was adhesive and, if so,
whether the choice of forum comports with the reasonable
expectation of the parties or is unduly oppressive.87 The Cali-
fornia unconscionability statute also includes this procedure.

There is a well-defined body of law, both federal and
state, on the enforceability of judicial forum selection claus-
es that the Bolter court declined to apply, presumably
because it then could not have reached its desired result.88

California courts dealing with enforceability of judicial
forum selection clauses have followed the reasoning of the
federal cases and enforced the clauses unless they are unfair
or unreasonable—unless “the forum selected would be
unavailable or unable to accomplish substantial justice.”89

Another measure of reasonableness that California courts
have adopted for testing judicial forum selection clauses is

that the chosen forum have
some rational relationship
to the parties and transac-
tion.90 Inconvenience and
additional expense in liti-
gating in the chosen forum
are generally not factors in
determining the reason-
ableness of judicial forum
selection clauses.91

In addition to their gen-
eral law on forum selection
clauses, California courts

have crafted a special body of law for such provisions in fran-
chise agreements. In Wimsatt v. Beverly Hills Weight Loss,92

the court departed from the normal rules on the enforceability
of forum selection clauses and placed the “burden on the
franchisor to show that litigation in the contract forum will
not diminish in any way the substantive rights afforded Cali-
fornia franchisees under California law.”93 Although Wimsatt
was decided after the enactment of CFRA § 20040.5, that
statute was inapplicable because the franchise agreement pre-
dated the statute. The court, instead, focused on the CFIL’s
announced policy to protect franchisees, citing the antiwaiver
provisions of § 31512. The court was concerned that a forum
selection clause coupled with a foreign choice of law clause
would effectively “waive” the franchisee’s right to obtain
proper redress under the CFIL. Accordingly, before transfer-
ring a case involving CFIL claims, the court wanted to ensure
that the franchisee would not lose in the foreign forum any of
the protections of the CFIL.

The Bolter court did not analyze the arbitral forum selec-
tion clause under these traditional principles. One likely
explanation is that because the agreements at issue postdated

U.S.C. § 2 (emphasis added). Thus state law, whether of legislative
or judicial origin, is applicable, if that law arose to govern issues
concerning the validity, revocability, and enforceability of contracts
generally. A state-law principle that takes its meaning precisely
from the fact that a contract to arbitrate is at issue does not comport
with this requirement of § 2. See Prima Paint, supra, at 404;
Southland Corp. v. Keating, 465 U.S., at 16–17, n.11. A court may
not, then, in assessing the rights of litigants to enforce an arbitration
agreement, construe that agreement in a manner different from that
in which it otherwise construes nonarbitration agreements under
state law. Nor may a court rely on the uniqueness of an agreement
to arbitrate as a basis for a state-law holding that enforcement
would be unconscionable, for this would enable the court to effect
what we hold today the state legislature cannot.82

The Bolter court, in determining unconscionability, was
obviously aware that it was considering a franchise agree-
ment with an arbitration clause that contained a forum selec-
tion provision that on its face was covered by CFRA 
§ 20040.5, the statute prohibiting the restriction of California
franchise agreement disputes to an out of state forum. That
statute was the centerpiece of the briefs on appeal, but the
court discussed it only in passing, declining to reach the pre-
emption issue. This could raise a red flag to a reviewing
court that the appellate court was attempting to enforce indi-
rectly the policy behind 
§ 20040.5 by holding the
forum selection clause
unconscionable. Neverthe-
less, more would be need-
ed to conclude that the
court used the uncon-
scionability doctrine to
single out arbitral forum
selection clauses. To
reverse, a reviewing court
would have to find that
there was such a departure
from existing California common law and equity jurispru-
dence that the holding was specially tailored to fit franchise
agreement arbitral forum selection clauses. In this regard,
few California decisions have held arbitral forum selection
clauses unconscionable and they have done so only on
unusual, compelling facts. In Patterson v. ITT Consumer Fin.
Corp.,83 for example, the court refused to enforce a clause
calling for arbitration in Minnesota before a tribunal requir-
ing the payment of significant fees in a consumer dispute
over minor amounts of money.

There are not many California cases discussing arbitral
forum selection clauses in a commercial setting and they are
unclear about whether the clauses will be enforced as writ-
ten. In Player v. Geo. M. Brewster & Son, Inc.,84 in dicta, the
court stated: “We think the courts should scan closely con-
tracts which bear facial resemblance to contracts of adhesion
and which contain cross-country arbitration clauses before
giving them approval.”85 This conclusion was based on a
then-current ALR annotation that concluded that most courts
do not require the resident of the forum state to go into
another state to arbitrate, because federal courts can only
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There are not many California cases
discussing arbitral forum selection

clauses in a commercial setting.



scionability doctrine to strike down an arbitral forum selec-
tion clause in a manner not utilized generally in reviewing
other contracts, an impermissible action under the FAA.

Conclusion
Bolter shows how at least one court may have attempted to
avoid the preemptive constraints of the FAA while trying to
do what it perceived to be fair to in-state franchisees. In the
process, however, the court ignored the parties’ agreement
and deviated from established precedent on unconscionability.

It is long-settled that generally recognized defenses to the
enforcement of contracts, including unconscionability, extend
equally to agreements to arbitrate, but Bolter illustrates how
application of the nebulous unconscionability doctrine can
create a conflict with the FAA. The United States Supreme
Court has emphatically stated that a court may not “construe
an agreement [to arbitrate] in a manner different from that in
which it otherwise construes nonarbitration agreements under
state law.”99 Because of its highly elusive nature, uncon-
scionability is especially susceptible to constructions that run

afoul of the FAA. Bolter
could be limited to the facts
as perceived by the court—
franchisees, already locked
into a system, having no
choice but to accept what
the court viewed as onerous
new terms: a waiver of
punitive damages, noncon-
solidation of actions, and
an out-of-state forum selec-
tion clause.100 The court’s

original decision identified that combination as the basis for
unconscionability. When it was pointed out that the first two
issues had never even been briefed, the court struck them
from its opinion. If the contract only had an arbitral forum
selection clause without the other objectionable provisions, it
is possible that Bolter could have turned out differently. More
importantly, this whole imbroglio, and the questionable prece-
dent it could provide, probably would have been avoided if
Harris had filed federal court petitions in Salt Lake City to
compel arbitration under 9 U.S.C. § 4.

Franchisors should have great concern about the applica-
tion of the amorphous concept of unconscionability to forum
selection provisions, as well as to the other terms of their
contracts. The problem highlighted by Bolter, and by the
myriad other cases that seek to define unconscionability on
their specific facts, is that the standards are, to such an
unusual degree, in the eyes of the beholder. Despite their lan-
guage about tests, courts may refuse to enforce an arbitral
forum selection clause, or other contract provisions, based on
visceral reactions impossible for those drafting the agree-
ments to anticipate. The results of unconscionability attacks
on franchise agreements will no doubt vary with the court or
arbitration tribunal hearing them. This can only create uncer-
tainty, expense, unpredictability, and, given the judicial
power to limit the application of clauses declared uncon-
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enactment of CFRA § 20040.5, Wimsatt’s reasoning would
not apply. If the court had analyzed § 20040.5, and followed
the clear precedent of Doctor’s Associates, Inc. v. Hamilton
and KKW Enterprises, Inc. v. Gloria Jean’s Gourmet Coffees
Franchising Corp., it would have been compelled to hold that
the FAA preempts the statute. Even if Wimsatt were on point,
moreover, it would likely run afoul of the FAA when directed
to an arbitral forum selection clause because Wimsatt, like the
New Jersey Supreme Court’s decision in Kubis, is not applic-
able to contracts generally, but only to franchise agreements.

The California cases dealing with judicial forum selection
clauses might support an argument that they establish a body
of common law or equity to come within the FAA § 2 excep-
tion for revocation of contracts in general, but for the fact
that these doctrines have been developed only for judicial
forum selection clauses and have no application to other con-
tract terms. In addition, judicial forum selection clauses are
assessed for their “reasonability” and not by the higher stan-
dard that should govern unconscionability. If California
precedent on judicial forum selection clauses did establish
the test of enforceability
for an arbitral forum
selection clause, it is now
fairly well established that
inconvenience or financial
hardship in having to trav-
el to a distant forum is not,
standing alone, sufficient
to void the choice of
forum.94 In fact, as the
appellate court recognized
in Cal-State Business
Products & Services., Inc. v. Ricoh,95 “[t]hat a business with
transactions in multiple jurisdictions might insist on one
forum in all its contracts is not of itself objectionable.”96

To the authors’ knowledge, no California court before
Bolter ever held a forum selection clause in a commercial
contract unconscionable.97 If inconvenience and expense do
not make a judicial forum selection clause unreasonable, it is
hard to see how they can make an arbitral forum selection
clause unconscionable, since unconscionability should be a
substantially higher standard.

As noted above, the California cases holding arbitration
clauses unconscionable have focused on the integrity of the
arbitration process itself and have found that where “mini-
mum levels of integrity” exist, the arbitration agreement
should stand. In Bolter, the perceived unconscionability did
not go to the integrity of the arbitration process—the parties
had selected the AAA, a well-regarded neutral arbitration
provider, but only to the geographic location of the arbitra-
tion. In this day and age, Salt Lake City does not seem to be
too distant or inconvenient a forum for parties from Orange
County, California.98 Moreover, the franchisees would have
to devote the same amount of time at the arbitration hearing
whether it took place in Salt Lake City or Orange County. In
short, the facts before the Bolter court hardly “shock the con-
science.” Nevertheless, the Bolter court used the uncon-

Franchisors should have great 
concern about . . . the amorphous
concept of unconscionability and

forum selection provisions.



approval under Rule 41(b), which makes the dismissal much more diffi-
cult. A responsive pleading could be an answer reserving the defense of
failure to arbitrate and/or a motion directed to the failure to arbitrate, so
long as it is keyed to Rule 12(b)(6) or Rule 56 (summary judgment).

10. Under Rule 11 of the AAA Commercial Arbitration Rules, which
were incorporated by reference into the franchise agreement, a party
has ten days to object to a requested hearing locale after which the
AAA determines the appropriate venue.

11. It appears from the appellate record that plaintiffs’ counsel was
present during the hearing before the AAA hearing officer, but possi-
bly not at the conference with the arbitrators.

12. In the first complaint, the original parties were presumably a Cal-
ifornia plaintiff and a Utah defendant, giving the defendant the
absolute right to remove under 28 U.S.C. § 1441(b), assuming the mat-
ter in controversy exceeded $75,000. However, when a defendant is
named that destroys diversity, as here, where the plaintiffs named a
California defendant, the action normally cannot be removed unless
the removing party can prove that the nondiverse defendant was
“fraudulently joined.” Fraudulent joinder is a term of art in removal
jurisdiction. Practical application of fraudulent joinder means that the
action against that defendant has no basis and should be dismissed.
Dodson v. Spillada Maritime Corp., 951 F.2d 40, 42 (5th Cir. 1992);
Ritchey v. Upjohn Drug Co., 139 F.3d 1313, 1318–19 (9th Cir. 1998).

13. Under CAL. CIV. PROC. CODE § 1286.2 a court must confirm an
arbitration decision unless limited grounds exist to vacate the award,
such as fraud in its procurement or the corruption or misconduct of the
arbitrators.

14. On April 18, 2001, following the Bolter decision, Harris Research,
Inc., the franchisor, filed a Petition for Review and Request for Depub-
lication with the California Supreme Court. The authors’ law firm filed
with the California Supreme Court an amicus letter in support of that
petition on behalf of the International Franchise Association. On June
13, 2001, the California Supreme Court denied the Petition for Review
and Request for Depublication.

15. CAL. BUS. & PROF. CODE § 20040.5 states that “[a] provision in a
franchise agreement restricting venue to a forum outside this state is
void with respect to any claim arising under or relating to a franchise
agreement involving a franchise business operating within this state.”
This statute was held to encompass strong public policy and defeated a
judicial forum selection clause specifying an out of state venue in
Jones v. GNC Financing, Inc., 211 F.3d 495 (9th Cir. 2000). However,
it is doubtful whether section 20040.5 could be used to void an arbitral
forum selection clause in a franchise agreement. See KKW Enter., Inc.
v. Gloria Jean’s Gourmet Coffees Fran. Corp., 184 F.3d 42 (1st Cir.
1999) (refusing to enforce § 19–28.1–14 of the Rhode Island Franchise
Investment Act that states: “A provision in a franchise agreement
restricting jurisdiction or venue to a forum outside this state or requir-
ing the application of the laws of another state is void with respect to a
claim otherwise enforceable under this Act.”); Doctor’s Assoc., Inc. v.
Hamilton, 150 F.3d 157 (2d Cir. 1998), cert. denied, 525 U.S. 1103
(1999); Alphagraphics Fran., Inc. v. Whaler Graphics, Inc., 840 F.
Supp. 708, 710 (D. Ariz. 1993).

16. Bolter v. Superior Court, 104 Cal. Rptr. 2d 888, 892 (Cal. Ct.
App. 2001).

17. For example, California statutes make contracts voidable on the
basis of fraud, duress, menace, undue influence, and mistake, among
other things. CAL.CIV. CODE §§ 1567, 1689.

18. See, e.g., Jean Sternlight, Protecting Franchisees from Abusive
Arbitration Clauses, 20 FRANCHISE L.J. 45 (2000); Edward Wood Dun-
ham, Enforcing Contract Terms Designed to Manage Franchisor Risk,
19 FRANCHISE L.J. 91 (2000); Jonathan David Rapore & Eric Stockel,
Selecting the Proper Forum to Enforce One’s Choice of Forum, 18
FRANCHISE L.J. 7 (1998); Benjamin A. Levin and Richard S. Morrison,
Kubis and the Changing Landscape of Forum Selection Clauses, 16
FRANCHISE L.J. 97 (1997).

19. See, e.g., Doctor’s Assoc., Inc. v. Stuart, 85 F.3d 975, 979 (2d
Cir. 1996); Union Mut. Stock v. Beneficial Life Ins. Co., 774 F.2d 524,
527 (1st Cir. 1985); Victory Transport Inc. v. Comisaria General de

scionable, inconsistency and inequality among franchisees in
the same system.101 Whether the FAA will ultimately trump,
or at least create a higher standard for, arbitration provisions
challenged as unconscionable, remains to be seen. Bolter
opens the door for courts that are so inclined to reject or
modify arbitration clauses in franchise agreements without
regard to the FAA’s strong, and preemptive, policy.
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